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Techniques of maintaining rights to healthcare coverage in 
partner countries (co-ordination and other techniques) into the South Eastern Europe region
I. SUMMARY

Cross-border healthcare is becoming more and more of an important issue in our globalising world.  When looking into the issue of migration and healthcare within the South Eastern Europe region, there will be a multitude of factors playing an important role for producing a good evaluation of the problem: first, the lack of correct figures and statistics on (illegal) migration; secondly, the comparative socio-economic development levels and thirdly, the wish from those countries to enter the European Union structures.

In particular the wish from those countries to assimilate to the European regulatory framework for cross-border healthcare implies a good evaluation of this framework.  In essence, there are three basic situations which are covered by European co-ordination instruments and by the newly proposed Directive regarding cross-border healthcare.  

The first situation is the one where a person needs treatment during a stay in another member state.  The second situation involves planned treatment in other member states, subject to prior authorisation, where the patient cannot be given such treatment within the time normally necessary for obtaining the treatment in question.  And the third situation is that where a patient deliberately wants to travel to another member state in order to receive healthcare in that state.

The principles governing these situations are easy and straightforward: the state of treatment will be reimbursed by the state of affiliation and authorizations can be denied only under certain conditions.  All of this should ensure the free movement of services, both for patients as well as healthcare professionals.

When people migrate from the South Eastern Europe into the EU, they can do so legally or illegally.  European member states have issued conditions under which they allow people from third countries to migrate to the EU.  The main condition is that they are sufficiently insured for healthcare whether within the Belgian social security system or within their country of origin.  We will examine whether or not it would be good if the European regulations for cross-border healthcare would apply also to the non-European the South Eastern Europe countries.  We will recommend that it would be beneficial to adopt this regulatory system, although in many cases authorizations for hospital care in the EU will not be issued because this would undermine the financial resources of the South Eastern Europe countries.  It will be up to the region to strengthen their social security systems and optimise the quality of their healthcare systems in order to become more lenient granting these authorizations.  

As for people who are residing in the EU on an illegal basis, they will only have the right to a very minimal package of healthcare.  With regard to the high number of illegal workers within the EU, we recommend the South Eastern Europe states to offer a public insurance to these people so that they can receive necessary healthcare within their country of origin in case of accident or illness.

II. INTRODUCTIONARY NOTES

When people migrate to another country, it is important to know whether or not they will receive appropriate healthcare in the event something goes wrong.  The aspects of cross-border healthcare are getting more and more attention, not at least because more and more people travel abroad and because people do not longer stick to their own territory when looking for employment.  

Within the European Union, this cross-border healthcare raises even more questions because people also migrate with the sole intention of receiving healthcare abroad.  In essence, all possible situations where someone could receive healthcare abroad are covered in Europe, both by co-ordination regulations and by rulings of the European Court of Justice.  And recently, a Directive has been proposed to give further meaning to these rulings and to complete the legal framework.  

Because all the South Eastern Europe countries are candidates to join the European Union at some point in time, it is important to have a closer look at these regulations.
We will not only discuss these European regulations, we will also answer the question as to whether or not it would be good for those regulations to apply to the South Eastern Europe countries both in relation to each other as well as in their relation to the European Union.  We will look into the problems this could cause and we will express some recommendations as to what would be the best solution at present for the South Eastern Europe countries, paying attention both to their socio-economic situation and migration flows as well as to the necessary assimilation with European standards.

Because of the rather narrow scope of this paper, we will not discuss the bilateral agreements in place amongst the South Eastern Europe countries or the agreements in place between these countries and countries of the European Union, albeit we will briefly touch upon the Zagreb Declaration to emphasize the intention in the South Eastern Europe region to assimilate to the European standards, with regard to co-ordination of social security in general and healthcare in particular.

With regard to this paper, we will make abstraction of private insurance schemes.

III. HEALTHCARE

It is important to stress that there is no universal definition of what constitutes ‘good health’ or ‘healthcare’.  There are rather a number of definitions which can be applied, depending on the context in which they are used.

Potential definitions of ‘health’ can be
:

· the absence of disease

· a state of complete physical, mental and social well-being and not merely the absence of disease of infirmity

· the capacity for each human being to identify and achieve his or her ambitions, satisfy his or her needs and be able to adapt to his or her environment

When applying the second and third definition, we can consider the underlying determinants of good health, such as drinkable water, sanitary facilities, shelter, healthy labour conditions and essential food to be part of the healthcare concept.  

With regard to the scope of this paper we will not focus upon these underlying determinants of good health.  This would simply take us too far.  Hence, we’ll narrow down the concept of healthcare and we’ll only focus on the services provided by healthcare professionals in the event of accidents and illness, i.e. strictly medical care.

IV. DETERMINANTS FOR A GOOD ANALYSIS

1. Migration and the socio-economic position of the South Eastern Europe Region
Relevant documents looking into the issue of migration in and out of the South Eastern Europe acknowledge that there is a huge problem with regard to obtaining accurate figures and statistics with regard to this matter.
  This is logical because a lot of migration happens on an illegal basis.  A lot of materials also focus on ethnic and forced migration as a consequence of the internal conflicts.
  However, these repercussions are now, slowly but surely, coming to an end.  It is also impossible to generalize statistics related to one country, as the net migration rates differ among countries.  Albania for example has negative and high rates.  The net migration rates of Bosnia-Herzegovina, Serbia, Montenegro and Croatia declined since 2000, indicating that some migration flows are related to internal conflicts of earlier years, and as the situation settles the migration flows could diminish or even disappear.

Hence, while examining migration data, one should bear in mind the fall of the communist and socialist regime in the beginning of the 1990’s  and the civil conflicts during the 90’s.  It is therefore preferable to concentrate on migration flows after 1996 because the more recent flows correspond closer to what is termed economic migration.

Migration from and within the South Eastern Europe region is a continuous matter of concern for the European Union, not at least because the South Eastern Europe is a famous route for trafficking and illegal migration.  Europol has pointed to both the increased use of Central and Eastern European States as source, transit and destination countries of illegal migration.  On the one hand there are a lot of people from the South Eastern Europe region entering the European Union illegally, but there are also a lot of people (a lot of them Chinese, Iranian and Turkish), using the South Eastern Europe region as country of destination or as a transit to the European Union.  Europol estimates that at least 10% of all the migrants who arrive in the European Union do so through the South Eastern Europe.
  
It is obvious that there is a lot of emigration towards the European Union, especially from those countries with a very low economic development level such as Albania.  The level of income in these countries is generally relatively low.  The per-capita gross national income is often way below that of most European Union countries.  During the ministerial conference on social security co-ordination in the western South Eastern Europe region in 2006, it was also noted that all countries had to strengthen the social systems in the region because these systems threaten to be no longer financially sustainable and reforms are necessary for their survival.  

One Minister within this conference concluded his statement by underlining that the issue of migration is a problem of national and international significance, since there is a large number of refugees and displaced persons in the countries of the Western South Eastern Europe Region.  In Montenegro in particular the presence of so many refugees and displaced persons constitutes a burden on the economic and the social situation.  In the same conference it was made clear that the necessary reforms need to take place in close co-operation with the European Union and the Council of Europe.

Most studies also show that a huge number of migrants end up in situations of illegal employment.  As we will see later on, every European member state can restrict access to its territory and protect its own financial healthcare resources.  This creates the so called ‘Schengen Wall’, which implies that a lot of people from the South Eastern Europe region have never even traveled abroad. 

2. The European context
Every European State can potentially become part of the European Union except when one or more member states disagree to their entry.  The criteria to enter the European Union imply the taking over the so called acquis communautaire, which includes all relevant treaties, directions, regulations as well as the jurisprudence of the European Court of Justice. 

Although all the South Eastern Europe countries are seen as potential future members of the European Union, there are only three official candidate countries at the moment: Croatia, Macedonia and Turkey.  Albania, Bosnia,  Herzegovina, Montenegro and Serbia are officially recognised as potential candidates.  Kosovo is also listed as a potential candidate but the European Commission does not list it as an independent country because not all member states recognise it as an independent country separate from Serbia.

All the South Eastern Europe countries have made statements about cross-border healthcare and about their process of assimilating to European standards.  Therefore, it is important to determine the content of these standards as to investigate whether or not they can or could be applied within and in relation to the South Eastern Europe region.   

V. EUROPEAN REGULATIONS: A USEFUL SOURCE TOWARDS ASSIMILATION

1. A look at the future

It is only reasonable that countries in the South Eastern Europe region, who aren’t already part of the European Union, would like to enter the European free market structures.  Therefore, it is important that these countries, when adopting certain measures related both to social security in general and cross-border healthcare in particular pay attention to the European regulations in this area.  Eventually, they will have to assimilate to these regulations.  

There are important evolutions to take place in the area of cross-border European healthcare.  We will look into the importance of the recent proposal for a Directive of the European Parliament and The Council on the application of patients’ rights in cross-border healthcare.

Citizens usually prefer to receive healthcare close to where they live.  However, in specific situations it may be more efficient or beneficial to receive healthcare abroad.  This may be the case for patients who live in border regions as the healthcare provided abroad is just closer to their home.  Or sometimes there is more capacity or expertise available in another state (ex. for certain highly specialised treatments); or healthcare can be provided faster due to spare capacity abroad.  And for some, it is more convenient to receive care away from their home country because their family and friends live in another state. 

Whatever the reason for migrating to another country, the European Court of Justice has recognised that patients have the right to receive healthcare in another European member state and be reimbursed for that healthcare for up to the amount they would have received in their own country.  The problem with regard to these rulings is the obscurity as to how this principle has to be applied in practice.  

The European Commission acknowledges that it is often difficult for patients and professionals to identify what rights exist for reimbursement when it comes to cross-border healthcare.  This was confirmed by a Eurobarometer survey which showed that 30% of the citizens in the European Union are not aware of the possibility to receive healthcare outside their country of affiliation.  This uncertainty and confusion about the general application of rights to reimbursement for healthcare provided in other member states is likely to make it more difficult for patients to use their rights in practice, as those responsible will be reluctant to implement rules and procedures when they are not clear about what they are.  And if patients wish to contest the interpretations that are given or the rules being applied, it is difficult for them to do so in the absence of clarity about what their rights are and how they should exercise them.  

All of these concerns should be addressed by the newly proposed Directive.  The proposed Directive gives us a legal framework with regard to the rights of patients in cases of transgressing healthcare.  

2. European co-ordination techniques: Regulations N° 1408/71 and 883/2004

The first discussions about “patient mobility” at EU level were prompted in 1998 after judgements of the European Court of Justice. Until then, the only EU mechanism enabling patients to receive treatment abroad (other than patients paying for such treatment privately) was the Regulation on the co-ordination of social security schemes, in particular article 22 of Regulation 1408/71 of the Council on the application of social security schemes to employed persons and their families moving within the Community and article 20 of Council Regulation 883/2004 of the European Parliament and of the Council on the co-ordination of social security systems.  These regulations entitle patients, whose treatment becomes necessary during a stay in another member state (for example people travelling, studying or working abroad), to the same benefits as patients insured in the host member state (1 a.).  It also provides for planned treatment in other member states, subject to prior authorisation, where the patient cannot be given such treatment within the time normally necessary for obtaining the treatment in question (1 c.).
Art. 22 Regulation  N° 1408/71
Stay outside the competent State — Return to or transfer of residence to another Member State during sickness or maternity — Need to go to another Member State in order to receive appropriate treatment

1. An employed or self-employed person who satisfies the conditions of the legislation of the competent State for entitlement to benefits, taking account where appropriate of the provisions of Article 18, and:

(a) whose condition requires benefits in kind which become necessary on medical grounds during a stay in the territory of another Member State, taking into account the nature of the benefits and the expected length of the stay;

(c) who is authorized by the competent institution to go to the territory of another Member State to receive there the treatment appropriate to his condition,

shall be entitled:

(i) to benefits in kind provided on behalf of the competent institution by the institution of the place of stay or residence in accordance with the provisions of the legislation which it administers, as though he were insured with it; the length of the period during which benefits are provided shall be governed, however, by the legislation of the competent State;

1a. The Administrative Commission shall establish a list of benefits in kind which, in order to be provided during a stay in another Member State, require, for practical reasons, a prior agreement between the person concerned and the institution providing the care;

2. The authorization required under paragraph 1 (c) may not be refused where the treatment in question is among the benefits provided for by the legislation of the Member State on whose territory the person concerned resided and where he cannot be given such treatment within the time normally necessary for obtaining the treatment in question in the Member State of residence taking account of his current state of health and the probable course of the disease.

The proposed Directive on the other hand does not address the assumption of costs of healthcare which become necessary on medical grounds during a temporary stay of insured persons in another member state (situation A).  Neither does this Directive affect patient's rights to be granted an authorisation for a treatment in another member state where the conditions provided for by the regulations on co-ordination of social security schemes, are met (situation B).  We will come back to this later on.

3. European Court of Justice.

The European Court of Justice ruled that it is appropriate that patients who go for healthcare to another member state in circumstances other than those envisaged for co-ordination of social security schemes, established by the above mentioned co-ordination techniques, should also be able to benefit from the principles of free movement of services (situation C).  Patients should be guaranteed assumption of the costs of healthcare at least to the same level provided for the same or similar healthcare had this been provided in the member state of affiliation.  

The right to reimbursement of the costs of healthcare provided in another member state from the statutory social security scheme of patients as insured persons was recognised by the Court of Justice in several judgements.
  The Court has held that the freedom to provide services includes the freedom for the recipients of services, including persons in need of medical treatment, to go to another member state in order to receive those services there.
  

As the Court has also held, the fact that the legislation of the member state of affiliation does not guarantee a patient covered by that legislation a level of reimbursement equivalent to that to which he would have been entitled if he had received healthcare in the member state of affiliation is a restriction of the freedom to provide services within the meaning of Article 49 EC.
  In 1998, the European Court of Justice established additional principles through its rulings in the cases of Kohl and Decker. In these rulings, the Court made clear that as healthcare is provided for remuneration, it must be regarded as a service within the meaning of the EU Treaty and thus relevant provisions on free movement of services apply. 

The Court also ruled that measures making reimbursement of costs incurred in another member state subject to prior authorisation, are barriers to freedom to provide services, although such barriers may be justified by overriding reasons of general interest.  These reasons include a risk of seriously undermining the financial balance of social security systems; the need to ensure provision of a balanced medical and hospital service accessible to all; or the maintenance of a treatment facility or medical service on national territory which is essential for public health.

In the light of the case-law of the Court of Justice, it is not appropriate to establish or maintain the requirement of any prior authorisation for reimbursement by the social security system of a member state of affiliation for non-hospital care provided in another member state.  In so far as the reimbursement of such care remains within the limits of the cover guaranteed by the sickness insurance scheme of the member state of affiliation, the absence of prior authorisation requirement will not undermine the financial equilibrium of social security systems.
  As regards hospital care, the Court of Justice has however recognised that it cannot be excluded that the possible risk of seriously undermining a social security system's financial balance or the objective of maintaining a balanced medical and hospital service open to all, may constitute overriding reasons in the general interest capable of justifying a barrier to the principle of freedom to provide services.

If the European Court of Justice has already addressed this issue, then why do we need this new Directive?  From the research and consultation preceding the proposed Directive, a certain degree of uncertainty exists about the general application in practice of the rights deriving from these judgements, which acts as a barrier to the free movement of services. It is therefore necessary to address these issues in the proposed Directive related to the reimbursement of the cost of healthcare provided in other member states, in order to facilitate the right to provide and obtain health services abroad. 

Moreover, there are no Community rules about how quality and safety of cross-border healthcare should be ensured.  In many areas uncertainty continues to exist over how the principles established by the European Court of Justice can be applied in practice by patients, health professionals and member state regulators.  These concerns include: 

· uncertainty about the quality and safety of healthcare provided abroad;

· uncertainty about which country is responsible for clinical oversight for cross-border healthcare;

· uncertainty about authorisation and reimbursement of cross-border healthcare; 

· uncertainty about whether member states have the possibility to regulate and plan their own systems without creating unjustified barriers to free movement; 

· uncertainty for patients and professionals in trying to identify, compare or choose between providers in other countries; 

· uncertainty about what happens if patients suffer harm from cross-border healthcare.

The proposed Directive aims to address these concerns and bring legal clarity to all stakeholders.

4. Proposal for a Directive of the European Parliament and of The Council on the application of patients’ rights in cross-border health care.

This Directive does not concern transfer of social security entitlements between member states nor does it imply co-ordination of social security schemes.  The only social security system concerned by the provisions of Chapter III of the Directive is the social security system of the member state where the patient is insured, and the only entitlements covered by Chapter III are the entitlements provided in accordance with the social security system of the patient's member state of affiliation.
  The provisions regarding access to and reimbursement of healthcare provided in another member state are introduced to enable patients and healthcare providers freedom to receive and to provide healthcare and to remove unjustified obstacles to that fundamental freedom.

The newly proposed Directive on cross-border healthcare would put in place an alternative mechanism based on the principles of free movement and building on the principles underlying decisions of the Court of Justice, as mentioned above. This would allow patients to seek healthcare in another member state and be reimbursed up to the amount that would have been paid had they obtained that treatment at home.

According to this legal framework, the member state where one receives healthcare will be reimbursed by the member state where this person is socially insured, in case the legislation of this last state foresees the reimbursement of the treatment given.  This compensation should match the sum which would have been covered by that social security system in case healthcare would have been provided on its own territory.  The difference will have to be paid for by the patient.  

However, if a member state does not include a particular treatment as part of the entitlement of their citizens at home, this mechanism does not create any new entitlement for patients to have such treatment abroad and be reimbursed.  Moreover, this also does not alter the right of member states to apply conditions to their benefits, such as going through a general practitioner for referral to specialist treatment.
When this care concerns extramural care
, then this care cannot be subjected to a preliminary approval by the state where one is socially secured.  When care would be intramural, then states can legitimately order that a preliminary approval would have been granted.
  

The Directive also stresses that member states must monitor their healthcare systems in order to provide qualitative and safe care to all European citizens.

5. Legal framework for the future.

Taking into account the co-ordination regulations, the rulings of the European Court of Justice and the proposed Directive, we can picture the legal framework in which European citizens will claim rights to healthcare when migrating to another country, whatever the reason for that migration might be.

However, it is important to note that it remains up to member states to decide on the standards for healthcare in their country.  The above mentioned regulations and rulings do not interfere in the ability of member states to organise their health systems as they wish.  Still, the proposed Directive issues some harmonisation measures, taking as a basis the Council conclusions on "Common values and principles in European Union Health Systems" of June 2006.  This however should not require major adaptations of the existing national systems. 

As set out in those common values and principles, different member states have different approaches to making a practical reality of these values: they have, for example, different approaches to questions such as whether individuals should pay a personal contribution towards the cost of elements of their healthcare, or whether there is a general contribution, and whether this is paid for from supplementary insurance.  Member states have implemented different provisions to ensure equity: some have chosen to express it in terms of the rights of patients; others in terms of the obligations of healthcare providers.  Enforcement is also carried out differently - in some member states it is through the courts, in others through boards, ombudsmen, or other mechanisms.

Provisions regarding entitlements provided for by the proposed Directive and provisions regarding entitlements provided for by the Regulations 1408/71 and 883/04 are alternative mechanisms for the assumption of the cost of cross-border healthcare.  For the patient, the co-ordination regulations and the proposed Directive are coherent; either the proposed Directive applies or Regulations 1408/71 and 883/04 apply.  In any event, any insured person who requests an authorisation to receive a treatment appropriate to his/her condition in another member state shall always be granted this authorisation under the conditions provided for in Regulation 1408/71 and 883/04 when the treatment in question cannot be given within the time medically justifiable, taking account his current state of health and the probable course of the disease.  The patient should not be deprived of the more beneficial rights guaranteed by Regulation 1408/71 and 883/04 when the conditions are met.  The same reasoning applies when it involves people whose condition require benefits in kind which become necessary on medical grounds during a stay in another member state.

In essence, the proposed Directive would not modify the existing framework for co-ordination of social security schemes and this framework will remain in place with all the general principles on which the regulations on co-ordination of social security schemes are based, including putting the patient receiving healthcare in another member state on the equal footing with the residents of that member state, and the existing European Health Insurance Card. 

The proposed Directive only confirms the rulings of the European Court of Justice that, outside of the situations envisaged in the co-ordination regulations, people should be able to receive, for whatever reason this may be, healthcare in another member state, albeit under certain conditions.

VI. MIGRATION FROM THE SOUTH EASTERN EUROPE INTO THE EUROPEAN UNION.

1. Protection of the own national healthcare resources

For the scope of this paper we will use the Belgian legislation as a touchstone to evaluate the position of people migrating from the South Eastern Europe region into the European Union.  It should already be noted that the Belgian legislation is not entirely representative for all European member states.  Further down this paper we will point to the fact that every member state is relatively free to set out its own conditions when it comes to migration and healthcare for migrants coming from third countries.

The conception that anybody is entitled to a state’s healthcare system is no longer sustainable.  Diminishing financial resources raise doubt upon the maintainability of social security systems and more and more often, patients have to pay for their own treatment.  On a daily basis, states have to make decisions as to what they can and cannot offer in terms of free healthcare to their residents.  On the other hand, every member state will have to provide some cover of healthcare to every person residing on its territory, even when this residency is illegal.  The European Court of Justice has decided that irregular migrants
 do fall under the jurisdiction of the state where they reside.  This implies that this state cannot leave these people in a situation of total lawfulness.  Every state will have to adopt a legal system in order to ensure the human dignity of all people staying on its territory.  
In order to control illegal migration into Europe, many European member states have used the restrictions on the admission to social security and welfare benefits as a means of deterring people to come to Europe in the first place.  When all migrants would be able to benefit from European social security and welfare systems, this would not only attract even larger numbers of people, it would also undermine the financial resources of the systems.  Therefore, it is only reasonable that European member states restrict the field of application when it comes to social security and social welfare benefits.
Because of this, most European member states have systems in place where different social rights are given according to the status of legal residency of people staying on the territory.  And, for certain categories of migrants the status of legal residence is based upon the investigation as to whether or not these migrants have sufficient healthcare insurance coverage.  

Even migration within the European Union is bound to certain conditions.  In some situations, citizens of the European Union can also be categorized as irregular migrants when travelling through the European Union.  In order to stay in Belgium for longer than 90 days, every European migrant needs to prove that he or she has sufficient healthcare coverage.  Their irregular status, in case they cannot provide this coverage, would imply that they face expulsion and are only entitled to the same standards of care that irregular migrants from the South Eastern Europe region are entitled to, even when they have the French or Italian nationality.

Some authors disapprove of these regulations on a legal basis and state that legal change is necessary.
  It still shows though that member states have a lot of freedom when it comes to the protection of their own healthcare systems. 

2. Migration: a heterogeneous  practice
People migrating from the South Eastern Europe region into the Europe Union do so for heterogeneous reasons.  There are many reasons why people would want to migrate to Belgium.  Some of them marry a person who has the Belgian nationality and they decide to reside in Belgium.  In this case, the person from the South Eastern Europe could also bring his or her children in the context of family reunification.  Others come to Belgium as tourists, students or as (legal) migrant workers.  It’s also possible that people fled their countries of origin and try to obtain the status of refugee under the Geneva Convention.  

With regard to the subject of this consultation paper we will have to make a difference between people who are staying in Belgium on a legal basis and people who are illegally residing in Belgium.  Next to this significant difference, it will also be important to establish whether or not these people are insured in Belgium or/and in their country of origin.

What all the above mentioned categories of people have in common is the fact that they can all reside legally in Belgium, provided that they respect and fulfil the legal provisions in this area.  Next to this group of people, there are the people from the South Eastern Europe who live in Belgium on an illegal basis.  This group contains people who did not respect the above mentioned legal provisions, but it mainly consists of people who work in the European Union on a clandestine basis.  

With regard to the research question, it is important to establish what both categories of people can expect to get within the European Union when it comes to healthcare.

A. Legal residency

When people are staying in Belgium on a legal basis, it is important to establish whether or not they are part of the Belgian social security system.  When they are insured in Belgium, they will receive healthcare benefits within this system.

Examples – (legal) migrant workers, marriage, family reunification

People from outside the European Union can work in Belgium when certain conditions are met.  Their Belgian employer will have to prove that he or she has searched the Belgian labour market unless it concerns highly trained personnel or when it concerns people in executive positions.  For the majority of people coming from the South Eastern Europe region, it will not be possible to fulfil these obligations.  In case they do however, they will be entitled to social security benefits, such as healthcare coverage, within the Belgian social security system.  In the same way, people who marry a Belgian person, or in the event of family reunification, it is possible that they will be covered by the Belgian social security system.

It is also possible for migrants to reside legally in Belgium, without being part of the Belgian social security system.  In these cases, the Belgian migration regulations foresee that anyone, who would like to enter Belgium, will have to proof that they have sufficient healthcare coverage.  

Examples – tourists, students

People from outside the European Union can visit Belgium as tourists for a period of up to 90 days provided they satisfy the visa conditions as put forward in Belgian regulations.  They will have to show that they have sufficient means of existence for the duration of their stay as well as healthcare coverage up to a minimum amount of 30.000€ to cover both the events of repatriation and urgent medical care.  

People from outside the European Union can also study in Belgium provided they satisfy the visa conditions as put forward in Belgian regulations.  One of the conditions is that every student from outside the European Union needs a guarantor to cover healthcare costs.

In essence, the Belgian regulations in this area try to protect the financial healthcare resources by making sure that everyone who enters the country is in one way or another insured in the events of illness and accident.  People who do not fall under Belgian social security coverage will receive urgent medical care and will then be repatriated to their country of origin.  Thanks to the visa conditions, Belgian healthcare providers will be able to reimburse the costs made from the insurance schemes. 

It will be important to find out what the package of urgent medical care consists of.  Whether or not this package has to be outlined in the same way as the package irregular migrants will receive remains unsure.  It can however be assumed that, in practice, the package of urgent medical care for legal migrants will be interpreted rather elaborate because of the certainty that these healthcare costs will be covered by an insurance system.  

B. Illegal residency:

When migrants are staying in Belgium on an illegal basis, they too will be entitled to a minimal package of healthcare.  In essence they will be entitled to urgent medical care only.  Again, the reason for this is the obvious protection of the own national healthcare system and its resources.

The concept urgent medical care for people staying illegally on Belgium’s territory was first applied in 1992.  The problem was that this concept was not defined and it was up to the Belgian courts to give meaning to this concept.  In particular, there were two tendencies with regard to this interpretation.  One tendency gave a rather broad meaning to the concept of urgent medical care and confirmed that underlying health determinants such as essential housing and nourishment were part of the concept, in essence by giving a broad interpretation of preventive medicine in particular.  It is important to stress that the notion of ‘human dignity’ was one of the main arguments behind this broad interpretation.
   

However, other courts did not include housing, clothing or essential nourishment when applying the concept of urgent medical care.  The legislator followed these courts in their decisions and decided to back this point of view with new legislation in 1996.     

Again, the Royal Decree of 12 December 1996 stated that irregular migrants in Belgium only have the right to urgent medical care.   However, the notion was given more meaning by adopting the following definition: it concerns care of an exclusively medical nature and the urgent nature of this care needs to be demonstrated by a medical certificate.  This care cannot constitute financial aid, housing or other material social welfare benefits.

It is also documented in this legislation that this urgent medical care can be preventive as well as curative.  Because the underlying determinants of good health are explicitly ruled out, it can be understood that the notion of preventive medicine will have to be interpreted rather narrowly.  This interpretation raises two important questions.  First, it cannot be denied that this interpretation can be contradictory and lead to rather odd situations in practice: providing shelter to irregular migrants in winter is unlawful, but treating them for pneumonia some time later however falls within the concept of urgent medical care.  Secondly, and more significant with regard to the research question of this paper: do these regulation stand international standard test with regard to fundamental rights?  It appears to us that they don’t.
  

All in all, the above mentioned definition of urgent medical care is rather poor.  There is no consensus on the term urgent and this causes problems in practice.  Although it is up to the healthcare professionals to give meaning to this term, they are confused, not at least because the social welfare institutes can challenge the urgent nature of the care provided so that healthcare professionals find themselves in an uncertain situation as to whether or not they will get reimbursement for the care provided.  Also, the courts in Belgium are not consistent with regard to the interpretation of the term. 

VII. MIGRATION WITHIN THE SOUTH EASTERN EUROPE REGION

With the opening of the borders and with the freedom of movement, it is necessary for legal migrant workers and their families to have access to the same social rights as they would have had if they would have stayed and worked in their own countries.  This also applies to migration within the South Eastern Europe region.  

In that context, it should be made clear that there are already a number of bilateral agreements in place co-ordinating the social security systems of the South Eastern Europe countries in relation to each other.  This also includes bilateral agreements with European member states.  Croatia for example has agreements on social security with 24 countries, of which 15 countries are members of the European Union.
  In the South Eastern Europe region, Croatia has agreements with all the countries except with Albania, Romania and Moldova.  It’s undesirable with regard to the scope of this paper to investigate or give a detailed overview of all of these agreements.  

It is important for the South Eastern Europe to work out a free movement zone similar to the European Union and with regard to the principles as set out by the European Union.  This would also moderate their entry into the Union in due time.  More concrete, the South Eastern Europe countries who are not part of the European Union should adopt regulations, similar to those existing in the European Union with regard to healthcare coverage.    

The Zagreb Declaration can be seen as a starting point in this matter.  The main intention of this declaration is to work together for a continuous improvement of the social security rights of the citizens in the entire region and in the rest of Europe, to further improve the efficient implementation of existing social security co-ordination instruments, to develop effective co-ordination of administrative practices in the field of social security and to co-operate so as to facilitate the citizens’ access to social security rights in the entire region, paying particular attention to the needs of the most vulnerable groups.

Zagreb Declaration

We, the Ministers responsible for Social Security issues of the countries of the Western South Eastern Europe Region,

Recognise:

· the need for reform of the social sector, and for co-ordination and monitoring of social policies in our countries,

· the need to co-ordinate more effectively, between our countries, legislation and administrative practices with respect to social security issues, so as to facilitate movement of workers between the countries in our region, as well as between our region and the rest of Europe,

· the need for further improvements in the networks of existing social security co-ordination instruments signed and ratified by our countries,

· the need to create institutional capacity for quality development, proficiency and training in the social security field,

· the need to ensure sustainable financing for our social security systems,

· the need to improve social dialogue.

Acknowledge that together, and in partnership with relevant national and international institutions, we can more effectively address these common needs through:

· implementation of a comprehensive legal and administrative framework for co-ordination of social security systems across the region,

· co-ordinated measures to improve our social policies and reinforce our institutional capacities,

· preparation of our future integration into the European Union by moving towards the European Union’s social security co-ordination legislation,

· implementation of Council of Europe standards in the social field: the Revised European Social Charter, the European Code of Social Security, and the European Convention on Social Security.

Decide:

· to work together for a continuous improvement of the social security rights of our citizens in the entire region and in the rest of Europe,

· to further improve the efficient implementation of existing social security co-ordination instruments,

· to develop effective co-ordination of our administrative practices in the field of social security,

· to co-operate so as to facilitate our citizens’ access to social security rights in the entire

region, paying particular attention to the needs of the most vulnerable groups.

We issue a plea for continued assistance from international stakeholders to help us achieve the aims mentioned.  We gratefully acknowledge the work already done, and the support already received from the European Union, the Council of Europe, the International Labour Organisation, and the Stability Pact for the South Eastern Europe.  We look, in particular, to the European Union and the Council of Europe for strategic guidance and support in our efforts to achieve the goals mentioned in this Declaration, and propose to channel such support through the mechanism of a continuing Joint Programme on Social Security Co-ordination in our region between the Commission of the European Union and the Council of Europe and/or through other means conducive to the achievement of the aims of this Declaration.

Now, what would be the best option for the South Eastern Europe region to mould the right to cross-border healthcare coverage in case of migration within the South Eastern Europe region?  In this context, it is important to have a close look as to what Mr. Raymond Saparev, Head of Eurointegration Unit, Ministry of Labour and Social Policy, Bulgaria had to say about this: 

Mr Raymond Saparev shared the Bulgarian experience during the process of preparation of his country for accession to European Union membership, and in particular regarding the future implementation of the mechanisms of co-ordination of social security systems laid down by Regulations 1408/71 and 574/72.  In that context, Mr Saparev mentioned that in order to get prepared for the practical implementation of the co-ordination rules and in compliance with the recommendations of the European Commission, his country concluded a number of bilateral agreements on social security with member states of the European Union and replaced some of the old bilateral agreements with non-EU countries based on the principles of the EU co-ordination regulations.  He pointed out that in order to get as close as possible to the provisions of Resolution 1408/71, the scope of the agreements was gradually extended and included such risks as unemployment, family and child benefits, and the need for healthcare, which traditionally were not regulated by the old agreements on social insurance.  Mr Saparev concluded his speech by stating that it would be beneficial for all the countries in the region to be covered by a comprehensive system of social security co-ordination rules – through bilateral and multilateral treaties and that this programme should be developed in such a way as to also include Bulgaria, Romania and Greece, all of them members of the European Union, into a comprehensive network of social security coverage for the region.

VIII. RECOMMENDATIONS

The European regulations: a defensible solution for the South Eastern Europe region?!

All speakers during the ministerial conference on social security co-ordination in the western South Eastern Europe region in 2006 expressed their wish to approach European standards and to integrate into the European Union with the necessary help and assistance from the European institutions.  This integration includes a level of harmonisation of the existing healthcare and social security systems with the European systems as well as the issuing of co-ordination techniques.

A. Migration from the South Eastern Europe into the European Union
What would happen if the European regulations would apply to both the European Union and the South Eastern Europe?  Would this be a tenable situation for the social security systems in the South Eastern Europe region?  With regard to the relatively small scope of this paper, we will make abstraction of private insurance schemes and we will only focus on insurance coverage by the social security systems in the South Eastern Europe region.  

As set out above, the European regulations prominently cover three basic situations: the situation where someone stays on the territory of another member state and needs healthcare (Regulation 1408/71); the situation where someone wants to go abroad for healthcare treatment because the member state where he or she is insured cannot give such treatment within the time normally necessary  for obtaining the treatment in question taking account of his or her current state of health and the probable course of the disease (Regulation 1408/71); and the situation where one deliberately chooses to seek treatment in another member state, for whatever reason (jurisdiction European Court of Justice, proposed Directive).  

When these regulations would apply to the South Eastern Europe region, as if this region would be part of the European Union, this would definitely have beneficial consequences for the patients covered.  However, it is logical that this could potentially undermine the social security systems in the South Eastern Europe region.  Patients will want to travel to the European Union to get better or faster treatment and patients, who would reside in the European Union for whatever reason, would be entitled to more than just urgent medical care. They would receive all the care necessary to treat their condition without having to be repatriated. All of this could potentially drain the financial resources for healthcare in the South Eastern Europe simply because healthcare in the European Union is much more expensive, not at least because healthcare in the European Union is more advanced and specialized.  In practice, the South Eastern Europe countries would most definitely not give any authorizations to their citizens to receive intramural care which would in essence render the regulations meaningless and hollow.

One could say that the European regulations could be modified in order to come to a tailored fit solution for the South Eastern Europe region.  In essence, we could try to find a balance between expanding the rights to healthcare of migrants from the South Eastern Europe region and the financial resources of the South Eastern Europe healthcare systems, by adopting limits to the reimbursement of costs or by restricting the healthcare package abroad to certain treatments only.  However, regarding the above mentioned protectionism taking place in Europe, it seems unlikely that healthcare providers within the European Union will provide treatment to patients who are only partly covered by an insurance scheme.  As said, the use of public-private insurance techniques could be a key to finding a solution.  This however, cannot be worked out within the scope of this paper.   

The key to the problems lies within the strength of the social security systems and the quality of healthcare in the South Eastern Europe region.  When healthcare provisions are good, people will not travel abroad to receive healthcare.  And the strength of the social security system will determine its capacity to cover reimbursement for the care granted abroad.  

It is our opinion that the region as a whole should work towards implementing the European regulations as a whole when it comes to cross-border healthcare.  By restricting the authorizations to receive hospital care abroad, the South Eastern Europe countries can protect their own financial resources for healthcare.  Of course, in order to not render these regulations hollow and meaningless, authorizations granted should be gradually expanded.

As for people migrating to the European Union who are not insured, the situation remains the same, except when member states such as Belgium lessen the visa restrictions.  Non-insured people will not be issued visa and will reside in Europe on an illegal basis.  As most of these people will end up working on a clandestine basis, it could be interesting for the state of origin to offer these workers public insurance for working abroad, which implies that they can receive healthcare coverage, but only in their state of origin.  Whether or not European countries will agree on this special insurance remains to be seen as this could lead to an even bigger influx of irregular migrants from outside the European Union.  On the other hand, many long term irregular migrants are tolerated by the authorities and their contribution to the economy is often essential.  This is not just the case for Mediterranean countries whose agriculture has been largely reliant on the contribution of irregular migrant workers, but also for a number of other countries whose economic competitiveness and economic growth have been dependent on a strong irregular migrant work-force.  It would be hypocrite if European states did not allow some protection for these people.      

B. Migration within the South Eastern Europe region.

The situation is different when investigating the adaptation of a system similar to that of the European Union within the South Eastern Europe region, because most of these countries have rather similar socio-economic backgrounds.  This would potentially make it easier to apply the European co-ordination regulations as well as the proposed Directive.  

It is important to bear in mind that these regulations only cover people who are actually socially insured.  In order to prevent an influx of people migrating to one or another country to receive healthcare, who are not sufficiently covered for healthcare costs, one could issue insurance conditions to the donation of migration visa.  However, this should always be weighed out against the free market notion.

This mode of operation, in essence the taking over of the European rules in relation to transgressing healthcare, seems to be more powerful than signing bilateral agreements on social security and gradually extending the scope of the agreements within the South Eastern Europe region.  This however only applies to the right to healthcare and not to other social security measures.  For these measures, it could well be that gradually extending the scope of these bilateral agreements is a better working method.  This however, falls outside of the scope of this paper.

With regard to uninsured people, countries could restrict healthcare to a minimum level and offer only a package of urgent medical care.  Again, when it involves clandestine workers, it could be interesting for the state of origin to offer these workers a public insurance for working abroad which implies that they can receive healthcare coverage, but only in their state of origin.

IX. Annex
Proposal for a Directive of the European Parliament and of The Council on the application of patients’ rights in cross-border health care.  
CHAPTER III

USE OF HEALTHCARE IN ANOTHER MEMBER STATE

Article 6 

Healthcare provided in another Member State
1. Subject to the provisions of this Directive, in particular Articles 7, 8 and 9, the Member State of affiliation shall ensure that insured persons travelling to another Member State with the purpose of receiving healthcare there or seeking to receive healthcare provided in another Member State, will not be prevented from receiving healthcare provided in another Member State where the treatment in question is among the benefits provided for by the legislation of the Member State of affiliation to which the insured person is entitled. The Member State of affiliation shall reimburse the costs to the insured person, which would have been paid for by its statutory social security system had the same or similar healthcare been provided inits territory. In any event, it is for the Member State of affiliation to determine the healthcare that is paid for regardless of where it is provided.

2. The costs of healthcare provided in another Member State shall be reimbursed by the Member State of affiliation in accordance with the provisions of this Directive up to the level of costs that would have been assumed had the same or similar healthcare been provided in the Member State of affiliation, without exceeding the actual costs of healthcare received.

3. The Member State of affiliation may impose on a patient seeking healthcare provided in another Member State, the same conditions, criteria of eligibility and regulatory and administrative formalities for receiving healthcare and reimbursement of healthcare costs as it would impose if the same or similar healthcare was provided in its territory, in so far as they are neither discriminatory nor an obstacle to freedom of movement of persons.

4. Member States shall have a mechanism for calculation of costs that are to be reimbursed to the insured person by the statutory social security system for healthcare provided in another Member State. This mechanism shall be based on objective, non-discriminatory criteria known in advance and the costs reimbursed according to this mechanism shall be not less than what would have been assumed had the same or similar healthcare been provided in the territory of the Member State of affiliation.

5. Patients travelling to another Member State with the purpose of receiving healthcare there or seeking to receive healthcare provided in another Member State shall be guaranteed access to their medical records, in conformity with national measures implementing Community provisions on the protection of personal data, in particular Directives 95/46/EC and 2002/58/EC.

Article 7

Non-hospital care

The Member State of affiliation shall not make the reimbursement of the costs of non-hospital care provided in another Member State subject to prior authorisation, where the cost of that care, if it had been provided in its territory, would have been paid for by its social security system.

Article 8

Hospital and specialised care

1. For the purposes of reimbursement of healthcare provided in another Member State

in accordance with this Directive, hospital care shall mean:

(a) healthcare which requires overnight accommodation of the patient in question for at least one night.

(b) healthcare, included in a specific list, that does not require overnight accommodation of the patient for at least one night. This list shall be limited to:

- healthcare that requires use of highly specialised and cost-intensive medical infrastructure or medical equipment; or

- healthcare involving treatments presenting a particular risk for the patient or the population.

2. This list shall be set up and may be regularly updated by the Commission. Those measures, designed to amend non-essential elements of this Directive by supplementing it, shall be adopted in accordance with the regulatory procedure with scrutiny referred to in Article 19(3).

3. The Member State of affiliation may provide for a system of prior authorisation for reimbursement by its social security system of the cost of hospital care provided in another Member State where the following conditions are met:

(a) had the healthcare been provided in its territory, it would have been assumed by the Member State's social security system; and

(b) the purpose of the system is to address the consequent outflow of patients due to the implementation of the present Article and to prevent it from seriously undermining, or being likely to seriously undermine:

(i) the financial balance of the Member State's social security system; and/or

(ii) the planning and rationalisation carried out in the hospital sector to avoid hospital overcapacity, imbalance in the supply of hospital care and logistical and financial wastage, the maintenance of a balanced medical and hospital service open to all, or the maintenance of treatment capacity or medical competence on the territory of the concerned Member State.

4. The prior authorisation system shall be limited to what is necessary and proportionate to avoid such impact, and shall not constitute a means of arbitrary discrimination.

5. The Member State shall make publicly available all relevant information on the prior authorisation systems introduced pursuant to the provisions of paragraph 3.

Article 9

Procedural guarantees regarding the use of healthcare in another Member State

1. The Member State of affiliation shall ensure that administrative procedures regarding the use of healthcare in another Member State related to any prior authorisation referred to in Article 8(3), reimbursement of costs of healthcare incurred in another Member State and other conditions and formalities referred to in Article 6(3), are based on objective, non-discriminatory criteria which are published in advance, and which are necessary and proportionate to the objective to be achieved. In any event, an insured person shall always be granted the authorisation pursuant to Regulations on co-ordination of social security referred to in Art. 3.1 f) whenever the conditions of Art.22.1 c) and Art. 22.2 of Regulation 1408/71 are met.

2. Any such procedural systems shall be easily accessible and capable of ensuring that requests are dealt with objectively and impartially within time limits set out and made public in advance by the Member States.

3. Member States shall specify in advance and in a transparent way the criteria for refusal of the prior authorisation referred to in Article 8(3).

4. Member States shall, when setting out the time limits within which requests for the use of healthcare in another Member State must be dealt with, take into account:

(a) the specific medical condition,

(b) the patient's degree of pain,

(c) the nature of the patient's disability, and

(d) the patient's ability to carry out a professional activity.

5. Member States shall ensure that any administrative decisions regarding the use of healthcare in another Member State are subject to administrative review and also capable of being challenged in judicial proceedings, which include provision for interim measures.

Article 10

Information for patients concerning the use of healthcare in another Member State

1. The Member States of affiliation shall ensure that there are mechanisms in place to provide patients on request with information on receiving healthcare in another Member State, and the terms and conditions that would apply, inter alia, whenever harm is caused as a result of healthcare received in another Member State.

2. The information referred to in paragraph 1 shall be made easily accessible, including by electronic means, and shall include information on patients' entitlements, on procedures for accessing those entitlements and on systems of appeal and redress if the patient is deprived of such entitlements.

3. The Commission may, in accordance with the procedure referred to in Article 19(2), develop a standard Community format for the prior information referred to in paragraph 1.

Article 11

Applicable rules to healthcare provided in another Member State

1. When healthcare is provided in a Member State other than that where the patient is an insured person, or in a Member State other than that where the healthcare provider resides, is registered or established, such healthcare service is provided according to the legislation of the Member State of treatment in accordance with Art.5.

2. This article does not apply as far as the recognition of the professional qualifications is concerned.

Article 12

National contact points for cross-border healthcare

1. Member States shall designate national contact points for cross-border healthcare and communicate their names and contact details to the Commission.

2. The national contact point in the Member State of affiliation shall, in close co-operation with other competent national authorities, and with national contact points in other Member States, in particular in the Member State of treatment, and with the Commission:

(a) provide and disseminate information to patients in particular on their rights related to  cross-border healthcare and the guarantees of quality and safety, protection of personal data, procedures for complaints and means of redress available for healthcare provided in another Member State, and on the terms and conditions applicable;

(b) help patients to protect their rights and seek appropriate redress in the event of harm caused by the use of healthcare in another Member State; the national contact point shall in particular inform patients about the options available to settle any dispute, help to identify the appropriate out-of-court settlement scheme for the specific case and help patients to monitor their dispute where necessary;

(c) gather detailed information on national bodies operating out-of-court settlement of disputes and facilitate co-operation with those bodies;

(d) facilitate the development of international out-of-court settlement scheme for disputes arising from cross-border healthcare;

3. The Commission shall, in accordance with the procedure referred to in Article 19(2),

adopt:

(a) measures necessary for the management of the network of national contact points provided for in this Article;

(b) the nature and type of data to be collected and exchanged within the network;

(c) guidelines on information to patients provided for in paragraph 2(a) of this
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